IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

Inre

REDIE LEWIS Case No. 03-41515
Debtor.

REDIE LEWIS
Pantff,

V. Adversary No. 03-7068

OPTION ONE MORTGAGE INC,,
ed.

Defendant.
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MEMORANDUM AND ORDER DENYING MOTION TO ABSTAIN,
AND CONTINUING STAY ORDER

Thismatter is beforethe Court on Option One Mortgage Corp.’ sMotionto Abstain fromHearing
and to Dismiss Debtor’s Adversary Case as a Non-Core Proceeding (Doc. 61) and Miller Enterprises,
Inc. and Jeffrey Miller’s Mation to Abstain from Hearing and to DismissDebtor’ s Adversary Case (Doc.
89), which joins the mation filed by Option One Mortgage Corp. The Plaintiff, Redie Lewis, hasfiled a
memorandum in opposition to the motion to abstain (Doc. 106). The Court has reviewed the parties
respective pleadings and is now prepared to rule.

Option One Mortgage Corp. filed this motion asking the Court to abstain from hearing this case
on the basis that it isnot a core proceeding under the Bankruptcy Code. Plaintiff, Redie Lewis, (“Lewis’)

contends that this adversary proceeding is a core proceeding, and, even if it is not, that the Court sill has



jurisdictionto hear the case, asit relatestothe bankruptcy case. For the reasons set forth below, the Court
denies Option One' smaotiononthe basis that thisisa“related to” proceeding, over whichthis Court does
have jurisdiction.

l. FACTUAL BACKGROUND

Lewis filed her Chapter 13 bankruptcy petition on May 30, 2003, and she filed this adversary
proceeding on August 4, 2003. On November 25, 2003, Lewis filed an Amended Complaint naming
BNC Mortgage, Inc. (“BNC”), Option One Mortgage Corp. (“OptionOne’), First UnionNationa Bank
(“First Union”), Kozeny & McCubbin, L.C. (“McCubbin”), Miller Enterprises, Inc. (“Miller Enterprises’),
Jeffrey Miller, Adamson & Associates, Inc. (“Adamson’), and Maplewood Mortgage, Inc.
(“Maplewood”) as defendants in five causes of action induding negligence, violations of the Racketeer
Influenced and Corrupt Organizations (RICO) Act, Fraud and Misrepresentation, violations of the Truth
InLending Act (TILA) and discrimination.

All thedams in this proceeding involve some aspect of the congtruction, purchase, financing or
foreclosure of the Debtor’s home. The Debtor’ s negligence cause of action is based upon the purported
actions of First Unionand M cCubbin during the forecl osure proceedings in Johnson County Digtrict Court.
The RICO dam apparently involves dl of the Defendants except for McCubbin, and involves severd
aspects of the purchase and foreclosure of Lewis home. The Debtor’s *Fraud and Misrepresentation”
clam seeks damages againg Jeffrey Miller, Miller Enterprises, Maplewood and Adamson relaing to the
congtruction of her home. The TILA cause of action againgt only BNC and First Union relaes to the
finanang of the purchase of the home. Fndly, the discrimination daim is brought agains BNC, Miller

Enterprises, Jeffrey Miller, First Union and Option One and relates to the purchase of the home.



The Debtor has damed her home as exempt under Kansas' homestead exemption. Her Chapter
13 Fan indicates that the amount of the mortgage on the house is in dispute, presumably based upon this
adversary proceeding.

. CONCLUSIONS OF LAW

The moving creditors daim that this Court should abstain from hearing this case pursuant to 28
U.S.C. 88 157 and 1334.

A. The Court hasjurisdiction to hear this case pursuant to 28 U.S.C. § 157.

The movants dam that the Court lacks jurisdiction to hear the dams brought in this adversary
proceeding because it is not a core proceeding under 28 U.S.C. § 157. Section 157 authorizes district
courts to refer cases arising under the Bankruptcy Code (Chapter 11 of the United States Code), as well
as mattersrelated to cases arising under the Bankruptcy Code, to the Bankruptcy Court for adjudication.*
For the reasons set forth below, the Court finds that it hasjurisdictionto hear this case asit isrelated to the
Debtor’ s bankruptcy proceeding.

1 Thiscaseisnot a core proceeding.

If a proceeding involves a right created by bankruptcy law, or isone that would only arisein a

bankruptcy case, it isa core proceeding.? “Core proceedings are proceedings which have no exisence

outside of bankruptcy.”® “Actions which do not depend on the bankruptcy laws for their existence and

128 U.S.C. § 157(3).
2Matter of Wood, 825 F.2d 90, 97(5" Cir. 1987).

®Inre Gardner, 913 F.2d 1515, 1518 (10" Cir. 1990) (citing In re Alexander, 49 B.R. 733,
736 (Bankr. D.N.D.1985)



which could proceed in another court are not core proceedings.”* If a proceeding does not invoke
Subgtantive rights created by bankruptcy law and is one that could exist outside of bankruptcy, itisanon-
core proceeding, eventhough it may be related to bankruptcy because of its potentid effect on the estate.®
Section 157(b)(2) providesanon-excdusve lig of proceedings that are considered core proceedings. The
Debtor damsthat the adversary proceeding isacore proceeding under 8 157(b)(2)(E), (H), (K) and (L).
Thefact the Debtor’ sdams could arguably fit withinthe literal wording of 8 157(b)(2) does not conclude
the Court’s jurisdictiond andyss. Instead, the Court must analyze the clams to seeiif they fit within the
definition of acore proceeding.®

The Court finds that the causes of action contained in the Amended Complant are not core
proceedings. The Debtor's clam for negligence, violations of RICO, fraud, TILA violaions and
discriminationare dl independent actions “which do not depend onthe bankruptcy lawsfor thearr existence
and whichcould proceedinanother court.”” If the Court wereto adopt the Debtor’ sextremely broad view
of what congtitutes a core proceeding, virtudly every clam that seeks monetary damages would fal within
the definition of a core proceeding. The Debtor’ s attempt to frame the causes of action in amanner that

would make them core proceedings under 8 157(b)(2)(E), (H), (K) and (L) is rgjected by the Court.

“In re Gardner, 913 F.2d at 1518 (citing In re Wood, 825 F.2d 90, 96 (5th Cir.1987).
*Matter of Wood, 825 F.2d at 93.

®See Lacy v. F.D.I.C. (Inre Lacy), 183 B.R. 890, 893 (Bankr. D. Colo. 1995).

"See Gardner v. United Sates (Inre Gardner), 913 F.2d at 1518.
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2. Thiscaseisrelated to the Debtor’s bankruptcy proceeding.

The Court’ sfinding that this case isnot a core proceeding doesnot deprivethe Court of jurisdiction
to hear the case. Bankruptcy courts have jurisdiction to hear non-core proceedings, provided they are
related to the bankruptcy proceeding.® Thetest for determining whether amatter isrel ated to abankruptcy
proceeding is whether the outcome of the proceeding could conceivably have any effect on the estate.®

Numerous courts have andyzed whether certain types of actions are “related to” a bankruptcy
proceeding. Courts have found pre-petition claims such as civil rights dlaims*® employment discrimination
daims™ fraud daims'? and actions to invaidate mortgages™ to be related to an underlying bankruptcy
case on the bass that they could effect the bankruptcy casein someway. Like those courts, this Court

findsthat the Debtor’ sdaims could conceivably have an effect on her Chapter 13 bankruptcy proceeding.

828 U.S.C. § 157(C)(1).

*Hunnicutt Company, Inc. v. TIX Companies, Inc. (In re Ames Dept. Stores, Inc.), 190
B.R. 157, 161 (S.D.N.Y. 1995).

Vinci v. Town of Carmel (InreVinci), 108 B.R. 439 (Bankr. S.D.N.Y. 1989) (holding that
the debtor’ s civil rights claim isrelated to the debtor’ s bankruptcy proceeding because the outcome
could have some effect on the bankruptcy proceeding).

H"Richardson v. United Parcel Service, 195 B.R. 737, 740 (E.D. Mo. 1996) (referring case
to the bankruptcy court because the outcome of the case could have some effect on the debtor’s
bankruptcy proceeding).

12yukon Energy Corp. v. Brandon Investments, Inc. (In re Yukon Energy Corp.), 138 F.3d
1254 (8™ Cir. 1998) (holding that bankruptcy court properly exercised non-core jurisdiction over
debtor’ s fraud claim against a corporation and former board member).

Bwilliams v. Heller Financial Services, Inc., 82 B.R. 823 (E.D. La 1988) (holding that
action seeking to invaidate mortgages, return of interest paid by debtor in possession, and for damages
for wrongfully encumbering those properties was related to Chapter 11 bankruptcy case).
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The outcome of this case could have a Sgnificant impact on the amount of money that can be distributed
to creditors if she is successful.!* Because the Court finds the Debtor’s daims could conceivably have
some effect on the bankruptcy estate, the daims fdl within the jurisdiction of the Court pursuant to 8
157(c)(1).

B. Abstention is not appropriatein this case.

Having determined that the Court has jurisdiction to hear this case under § 157(c)(1), the Court
must now decide whether it should, or musgt, abstain from hearing this case pursuant to 28 U.S.C. § 1334.

The moving creditors dam that “because Debtor’s Adversary is a non-core proceeding, the
Bankruptcy Court does not have jurisdictionover the subject matter of the complaint and, therefore, must
abstain from hearing the adversary and further, dismiss said proceeding in accordance with 28 U.S.C. 8§
1334(b) and 157(a) and (b).” Asnoted above, the claim that the Court lacksjurisdiction to hear non-core
proceedings is completely without merit, as28 U.S.C. 8§ 157(c)(1) states*[a] bankruptcy judge may hear
a proceeding that is not a core proceeding but that is otherwise related to a case under title 11.” In
addition, the Court finds that movants claim that the Court must aostain from hearing this case under 28
U.S.C. 8 1334(b) is amilarly without merit.

For mandatory abstentionunder 28 U.S.C. § 1334(b) to apply, the proceeding must (1) be based
upon a statelaw damor cause of action; (2) lack afederd jurisdictiond basis absent bankruptcy; (3) be

commenced in a Sate forum of gppropriate jurisdiction; (4) be capable of timely adjudication; and (5) be

14See Artra Group, Inc. v. Salomon Brothers Holding Group, Inc. (Inre Emerald
Acquisition Corp.), 170 B.R. 632, 640 (Bankr. N.D. Ill. 1994) (holding that a proceeding relates to
bankruptcy if it affects the amount of property available for didtribution or alocation of property among
creditors).



a non-core proceeding.”® Every requirement of mandatory abstention provision must be met before the
Court may abstain from hearing the proceeding pursuant to § 1334.26 Mandatory abstention should be
narrowly construed and abstention exercised narrowly and cautioudy.'’” In addition to the above
requirements, amotion for mandatory abstention must be timdly filed.28

The Court findsthat the moving creditors have failed to prove at least two of the required dements
for abstention.’® Firgt, many of the claims made by the Debtor are not state law daims. The Debtor’s
damsfor vidaions of RICO, TILA and discrimination (which is aso based upon TILA) dl arise directly
from federd law. Second, the Court finds the federa court would have jurisdiction to hear this case even

without the bankruptcy, asthe majority of the daimsinvolve afedera question,? and the remaining daims

1®See Lindsey v. O’ Brien, Tanaski, Tanzer & Young Health Care Providers of
Connecticut (In re Dow Corning Corp.), 86 F.3d 482, 497 (6™ Cir. 1996).

*Nationwide Roofing & Sheet Metal, Inc. v. Cincinnati Insurance Company (Inre
Nationwide Roofing & Sheet Metal, Inc.), 130 B.R. 768, 778 (Bankr. S.D. Ohio 1991).

YIn re Hillsborough Holdings Corp., 123 B.R. 1004, 1010 (Bankr. M.D. Fla. 1990)
1828 U.S.C. § 1334(0)(2).

¥The Court notes that Option One failed to address any of the factors necessary to make a
determination that abstention is gppropriate. Asaresult, the Court is unable to make any findings on
severd of the eements where the evidence relating to those factors is not gpparent in the record. For
example, the Court is unable to determine the status of the state court action that may involve these
clams, if the same claims were brought in the state court action as origina clams or counterclams, or
whether such clams could be timely adjudicated in state court. However, because the Court finds that
the record does contain sufficient information to determine that two of the required dements are
lacking, the Court does not need to make afinding as to the remaining dements.

20See 28 U.S.C. § 1331 (providing “ digtrict courts shal have origind jurisdiction of dl civil
actions arisng under the Congtitution, laws, or tregties of the United States’).
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would fal under the court’ s supplementd jurisdiction.?* Because this proceeding is not based soldly upon
date law clams, and because the federd courts would have jurisdictionto hear this case evenwithout the
underlying bankruptcy, mandatory abstention is not appropriate under § 1334.2
[11.  CONCLUSION

The Court findsthat it has jurisdiction to hear this matter, and that this adversary proceeding will
continueinthisCourt. The clamsbrought by the Debtor, although not core proceedings, are clearly related
to the Debtor’s bankruptcy. Therefore, the Court has jurisdiction to hear those clams pursuant to 28
U.S.C. 8157(c)(1). Inaddition, mandatory abstention pursuant to 28 U.S.C. § 1334(b) isnot appropriate
inthis case becausethe Debtor’ s clams are based, at least in part, upon federal law, and the dams could
have been brought in federa court even without the underlying bankruptcy.

ITIS, THEREFORE, BY THISCOURT ORDERED that the OptionOne Mortgage Corp.’s
Moation to Abstain fromHearing and to Dismiss Debtor’s Adversary Case asis a Non-Core Proceeding
(Doc. 61) and Defendants Miller Enterprises, Inc. and Jeffrey Miller’ sMotionto Abstain fromHearingand
to Dismiss Debtor’s Adversary Case are denied.

This Court stayed discovery inthis case pending resol ution of this motion, and until the Court could
review various Defendants  digpogitive motions. A quick review of the motions leadsthis Court to believe

that they raise serious questions going to the merits of this suit. As a result, this Court believes it is

?!See 28 U.S.C. § 1367(a) (providing “in any civil action of which the didtrict courts have
origind jurisdiction, the digtrict courts shdl have supplementd jurisdiction over dl other clamsthat are
S0 related to clamsin the action within such origind jurisdiction that they form part of the same case or
controversy under Article 111 of the United States Congtitution”).

22Option One has not provided any argument or evidence relating to permissive abstention, but
instead gppearsto rey soldy upon mandatory aogtention in its motion.
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appropriate to continue the stay of discovery in this case until the Court can issue a ruling on these
dispositive maotions.

IT ISSO ORDERED this day of May, 2004.

JANICE MILLER KARLIN
United States Bankruptcy Judge
Digtrict of Kansas

CERTIFICATE OF MAILING

The undersgned certifiesthat acopy of the Memorandum and Order Denying Motionto Abgain,
and Continuing Stay Order was deposited inthe United States mall, prepaid onthis day of
May, 2004, to the following:

Redie B. Lewis
7907 Hdll Drive
Lenexa, Kansas 66219

Timothy A. Toth

H. Kent Desdlee

KOZENY & MCCUBBIN, L.C.
1425 S. Noland Rd.

I ndependence, Missouri 64055



Garry McCubbin

Rand Oettle

Kozeny & McCubbin, L.C.
12400 Olive Blvd., Suite 555
St Louis, Missouri 63141

James Willard
3301 Van Buren
Topeka, Kansas 66611

Steven J. Book

Scott C. Long

MCCORMICK, ADAM & LONG
10801 Madtin, Suite 800

Overland Park, Kansas 66225

Tanya Sue Wilson

Assstant United States Attorney
Federd Building, #290

444 S.E. Quincy

Topeka, Kansas 66683-3592

Todd W. Ruskamp
Krigin Trainor

SHOOK, HARDY & BACON, L.L.P.

2555 Grand Boulevard
Kansas City, Missouri 64108

Kenneth C. Jones

P.O. Box 550

130 N. Cherry, 3" Floor
Olathe, Kansas 66051

Thomas M. Martin

One Petticoat Lane

1010 Walnut, #500

Kansas City, Missouri 64106

Chad Pinson
Baker Botts, L.L.P.
201 Ross Avenue
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Ddlas, Texas 75201-2980

Krigie Remger Orme

MCDOWELL, RICE, SMITH & GAAR
605 W. 47" Street, Suite 350

Kansas City, Missouri 64112

Jan Hamilton

Chapter 13 Trustee

P.O. Box 3527

Topeka, Kansas 66601-3527

DEBRA C. GOODRICH

Judicial Assgtant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge
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